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Mr.  Hensley stated that he informed mine  foreman  Don Curtis
that he  would not help shovel  the belt and clena  up under-
ground because he lacked training and had never been in  the
mine before.     However,   the  evidence  adduced  in  this  case
reflects  that prior  to July 13,  Mr.   Hensley worked underground
in the mine on severeal occasions without voicing any objec-
tions  concerning safety or  lack of  training.

Gus  Robbins  testified  that  he hired Mr.   Hensley because
"he seemed like a  pretty good guy who  wanted  to work"   (Tr.
31).     Mr.   Robbins  explained  that  he  knew Mr.   Hensley as a
truck driver who regularly hauled coal  from the mine,  and
that when  he was  laid off  from his  driver's   job  he   (Hensley)
asked him for a  job,     Mr.   Robbins  further  explained  that  he
went to Mr.   Hensley's  home to hire him,   and  then  took him to
the mine to explain the work expected  of   him and  to  familiar-
ize him with the mine  and  to explain mine  safety precautions.

Gus  Robbins  testified further  that answering   the tele-
phone and operating an  endloader were not  full-time  duties,
and that Mr,   Hensley was expected to do other  work as
assigned,  i.e.,  checking  the belt  line as   it entered the mine
to insure that it was working,  and mucking  the  belt.
Mr.  Robbins confirmed that Mr.   Hensley had always  mucked
around the  belt by the portal,  and that  this  was part of his
job.     Mr.  Robbins   impressed me as a  credible  witness,  and his
testimony regarding  the work expected of  Mr.   Hensley when  he
was  first  hired was  confirmed by Mr.   Hensleyfs   testimony  that
he  often  spent 3  hours  an evening  shovelling  and  mucking  the
belt area near  or  inside  the portal  and  that  he  did not con-
sider  this  to be hard work.

There is no evidence  in this case  that Mr.   Hensley ever
communicated his  fear  of  underground work  or   lack  of  training
to the respondent.     There is  nothing  in the  record  to support
Mr.  Hens-ley's assertion that his  failure to  object   to working
underground prior  to July 13,  was  because of  his  fear of  being
fired.     As  a matter  of  fact,  Mr.   Hensley's  prior written com-
plaints made no mention of  this concern  on  his 'part,   and he
testified that when called upon  to work underground  the first
time,  he did so  "to see what  it was   like"   (Tr.   18).     Further,
the  evidence in  this case  establishes  that at no time  during
his  employment with  the respondent  did Mr.   Hensley  ever  com-
plain about  his  asserted  fear  of  working  inside  the  mine.     He
filed no safety complaints  with MSHA  or  mine  management,   never
expressed  any concerns  for  his  safety,   and  never  objected  to
working underground,     Mr.   Hensley confirmed  that  he  was
treated like all  other miners,   and there  is  no evidence of  any
animosity  towards  him or  mistreatment  by mine  management.
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